Addendum # 3 (Terms & Conditions)

DISTRIBUTION AGREEMENT

1 APPOINTMENT AND TERRITORY

1.1 GNR hereby grants to Distributor during the Term of this Agreement a non-exclusive and non-transferable right and license to market and sell the Non-Exclusive Products (if any) in the Territory.

1.2 GNR hereby grants to Distributor during the Term of this Agreement an exclusive and non-transferable right and license to market and sell the Exclusive Products (if any) in the Territory.

1.3 Distributor agrees to sell, market and promote the Products in the Territory.

1.4 Distributor shall in the Excluded Territories refrain from actively approaching customers for the Products through, for example but not limited to, direct mail, visits, advertisements in media or other promotions. Distributor shall also refrain from maintaining any warehouse or distribution facilities for the sale of the Products outside the Territory.
1.5 Distributor shall conduct all of its business in its own name and be solely responsible for the acts and compensation of its employees. Nothing contained in this Agreement shall be construed as creating a principal/agency relationship between Distributor and GNR with respect to the sale of the Products, and neither Party shall have any right or authority to bind the other in any way whatsoever.

1.6 Distributor shall purchase the Products exclusively from GNR, and shall not distribute or manufacture for the duration of this Agreement any goods that compete with the Products, unless otherwise agreed from time to time between the Distributor and GNR (see the section “Special Terms” in the Cover Sheet). 

2 PURCHASE OF PRODUCTS

2.1 GNR shall sell the Products to Distributor and Distributor shall purchase the Products at the Prices and upon the terms and conditions set forth in this Agreement in such quantities as shall satisfy Distributor’s requirements for sale of the Products in the Territory during the Term of this Agreement.  

2.2 The Distributor's orders shall clearly state product description, part number and quantity.
2.3 The Prices for the Products are listed in Addendum 1 and 2 as amended from time to time. GNR shall always be entitled to increase the Prices in accordance with the annual price regulation of the GN ReSound group or with a prior notice of three (3) months. 

2.4 For other products than those mentioned in Addendum 1 and 2 (including new or improved products), the price shall be agreed by the Parties on a case by case basis. GNR is under no obligation to supply such products to the Distributor and the Distributor is under no obligation to purchase such products from GNR. Any products delivered in accordance with this clause 2.4 shall be added to Addendum 1 and 2 respectively and included in the first price review following the first delivery of such product to Distributor.    

2.5 The Prices shall, unless otherwise agreed in writing between the Parties, be inclusive of any costs of packaging, but exclusive of any cost of carriage and insurance (including but not limited to freight insurance) of the Products, and shall be exclusive of value added tax (VAT) and any other statutory tax that applies to distributors of Hearing Aid Products in the Territory.  

2.6 Any agreed rebates, discounts or equivalent reduction of Prices will only apply to payments made in accordance with the agreed payment terms.

2.7 The Products will be delivered according to the Delivery Term. The Delivery Place can be changed from time to time at the sole discretion of GNR.

2.8 Passing of title to the delivered Products will be subject to payment in full for such Products.

2.9 Orders for the Products shall be invoiced at the time of shipment. The full amount of the Price for the Products purchased hereunder shall be due and payable in the Currency no later than the number of days after shipment as agreed between the Distributor and GNR (see payment terms in the Cover Sheet) and shall be paid without set-off or deduction. Interest at a rate of one and a half percent (1.5%) per month as well as a late payment fee will accrue on all late payments.
2.10 If the Distributor disputes that any amount is due or the validity of any invoice, the Distributor shall pay the undisputed portion of the invoice and shall further, within twenty one (21) days of the date of the invoice, provide GNR with a written statement setting out the reasons why such amount is disputed. The Parties then have five (5) Business Days during which they will use reasonable endeavours to resolve the billing dispute. If the dispute is not resolved within five (5) Business Days the dispute will be resolved in accordance with clause 15.9 below. If such statement as mentioned above is not provided within twenty one (21) days, the full invoiced amount shall be considered accepted by the Distributor, and GNR shall in case of lack of full payment be granted the remedies set forth in clause 12.2 below. 

2.11 GNR has in its sole discretion the right to stop manufacturing and selling any of the Products.

3 MINIMUM PURCHASE REQUIREMENTS

3.1 GNR may make this Agreement conditional upon the Distributor meeting a Minimum Purchase Requirement for the Territory for each Contract Year during the Term of this Agreement. In such case, the detailed terms and conditions shall be laid out in Addendum 6.  
3.2 Distributor may be eligible for specific discounts, in addition to those specified in Addendum 1 and 2. The terms and conditions of these discounts which the Distributor can qualify for are laid out in Addendum 6.
4 WARRANTY, REPAIR & REMAKES AND RETURNS

4.1 GNR warrants to the Distributor for a period of eighteen (18) months from the date of invoice of each Product, cf. clause 2.9 above, or any applicable statutory minimum guarantee period if longer than eighteen (18) months:
(a)
that it has, or will at the time of sale have, title to sell the Products to the Distributor;

(b)
that the Products shall be of satisfactory quality; 

(c)
that the Products comply with the order;

(d)
that the Products comply in all material aspects of the Specification;

(e)
that the Products comply with all statutory requirements in the country of manufacture; and

(f)
that the Products will be delivered in packaging which GNR deems to be reasonably suitable and,  with regard to the relevant category of Product and in the reasonable opinion of GNR shall include instructions to the end-user.

4.2 Except as the Parties otherwise agree, GNR warrants to the Distributor that it shall repair or (at GNR's absolute discretion) replace any Products returned to it, or reimburse the Distributor the price paid by it, if the below a-d items are fulfilled:  

(a)
the Distributor complies in all aspects with the procedure for handling product repairs as amended from time to time at the sole discretion of GNR;   

(b)
the Products are returned within eighteen (18) months after delivery cf. clause 2.7;
(c)
it is demonstrated to GNR's satisfaction that the Products are defective in materials or workmanship or not in conformity with the Specification; and 

(d)
the defect does not arise from:

(i)
fair wear and tear;

(ii)
accident, physical damage, improper storage, misuse or abnormal working conditions;

(iii)
failure to follow GNR's instructions on operation and maintenance of the Product; or

(iv)
alteration or repair of the Product without GNR's approval.

4.3 GNR will on a regular basis inform the Distributor about the warranty handling procedures to be followed. 

4.4 GNR shall, for a period of six (6) months after the invoice date, up to two (2) times Remake any Product returned for any reason at GNR’s own expense.
4.5 For the warranty period, cf. clause 4.1, GNR shall provide a free repair service for any Products requiring repair in accordance with clause 4.2, unless the Parties in good faith agree otherwise. The warranty period shall not be extended beyond the original period with respect to repairs carried out under the warranty. 

4.6 For repairs outside of the warranty period and for Remakes outside the terms of clause 4.4 GNR will offer a repair service at the terms and at the fee set forth in GNR’s applicable repair price list, which may be changed from time to time at the sole discretion of GNR.  

4.7
The warranty provided under this Agreement shall lapse for any Product in case the face-plate hereof is cut, opened, damaged or otherwise altered, with the exception that the warranty for hybrids, receivers and microphones shall remain unaffected.  

4.8
NO OTHER WARRANTIES OR REMEDIES OF ANY KIND, WHETHER STATUTORY, WRITTEN, ORAL, EXPRESS, IMPLIED OR OTHERWISE (INCLUDING ANY WARRANTIES OF FITNESS FOR A PARTICULAR PURPOSE AND/OR MERCHANTABILITY) SHALL APPLY.

5 LIMITATION OF LIABILITY

5.1 EXCLUDING THIRD PARTY PRODUCT LIABILITY CLAIMS AND THIRD PARTY INTELLECTUAL PROPERTY INDEMNIFICATION CLAIMS GNR’S TOTAL LIABILITY IN CONTRACT, TORT OR OTHERWISE SHALL BE LIMITED TO THE PURCHASE PRICE OF THE PRODUCTS PAID BY DISTRIBUTOR IN AGGREGATE DURING THE TWELVE (12) MONTHS PRIOR TO THE EVENT CAUSING THE LIABILITY. IN NO EVENT SHALL GNR BE LIABLE TO DISTRIBUTOR IN CONTRACT, TORT OR OTHERWISE (INCLUDING NEGLIGENCE) FOR ANY INDIRECT, CONSEQUENTIAL, PPRODUCTIVE OR SPECIAL DAMAGES, INCLUDING LOSS OF PRODUCTION, LOSS OF PROFITS, LOSS OF REVENUE, LOSS OF USE OF REVENUE, LOSS OF USE OF THE PRODUCTS, LOSS OF TIME, INCONVENIENCE, EVEN IF GNR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  THE DISTRIBUTOR SHALL INDEMNIFY AND HOLD GNR HARMLESS TO THE EXTENT THAT GNR INCURS LIABILITY TOWARDS ANY THIRD PARTY IN RESPECT OF ANY DAMAGE, WHICH EXCEEDS THE AGGREGATE PURCHASE PRICE MENTIONED ABOVE. NOTWITHSTANDING ANY OTHER PROVISIONS OF THIS AGREEMENT OR OF ANY OTHER CONTRACT, THESE PROVISIONS SHALL APPLY TO THE FULLEST EXTENT PERMITTED BY LAW, REGARDLESS OF FAULT.

6 INTELLECTUAL PROPERTY RIGHTS 

6.1 Save as set forth in this clause 6, the Distributor shall have no rights to any intellectual property rights owned by or licensed to GNR.  

6.2 GNR grants to the Distributor the non-exclusive, non-transferable right in the Territory to use the Trademarks in the promotion, advertisement and sale of the Products in accordance with the terms of and for the Term of this Agreement as further specified in Addendum 5.  For the avoidance of doubt, the grant does not include any trademark registered by GNR outside the Territory, unless otherwise agreed between the Parties.

6.3 The Distributor may only sell the Products under the Trademarks. The Trademarks, trade names or any other intellectual property rights, whether registered or not, belonging to GNR may only be used by the Distributor for the purpose of identifying and advertising the Products within the scope of this Agreement and in the sole interest of GNR. The Distributor may under no circumstances sell imitation products bearing any symbol identical or similar to the Trademarks.

6.4 The Distributor shall not, without the prior written consent of GNR, alter or make any addition to the labelling or packaging of the Products displaying the Trademarks, and shall not alter, deface or remove any reference to the Trademarks, any reference to GNR or any other name attached or affixed to the Products or their packaging or labelling. The Trademarks must appear visibly in all publications and brochures and other advertising materials used by the Distributor.
6.5 The Distributor shall neither register nor have registered any of the Trademarks, trade names and internet domains using such Trademarks and trade names or any other intellectual property rights belonging to GNR or any of its affiliates, regardless of whether such have been registered within the Territory, except if written approval is obtained in advance from GNR, and subject to the Distributor accepting that any and all rights shall be assigned to GNR immediately and free of cost upon termination of this Agreement.

6.6 The Distributor shall comply with any reasonable instructions from GNR as to the manner and context in which any intellectual property is displayed. 

6.7 All know-how, samples and other items relating to the Products or their development or creation shall remain GNR's property, shall be treated as Confidential Information and shall not be copied, reproduced or disclosed to any Person without GNR's prior written consent.

6.8 Each Party shall promptly give notice in writing to the other in the event that it becomes aware of any infringement or suspected infringement within the Territory of the Trademarks or any other intellectual property rights in or relating to the Products.
6.9 GNR shall in its absolute discretion determine what action, if any, shall be taken in respect of the infringement, and GNR shall pay all costs in connection with any such action.

6.10 The Distributor shall, at the request and expense of GNR, provide all reasonable assistance to GNR (including but not limited to the use of its name in or being joined as a party to proceedings) in connection with any action to be taken pursuant to such infringement.

6.11 Should any claim, suit or action be brought against Distributor for infringement of any patents, trademarks, or other intellectual property rights arising out of Distributor’s use and sale of GNR’s Products in accordance with this Agreement, Distributor shall promptly notify GNR of any such claim, suit or action.  GNR shall, at its own expense, settle or defend any such claim, suit, or action and pay any final judgment for damages and costs that may be awarded against Distributor, to the extent that such claim, suit or action arises out of Distributor’s use and sale of GNR’s Products in accordance with this Agreement, provided that Distributor provides GNR with all available information regarding such claim, suit or action, affords GNR complete control of the settlement or defense of such claim, suit or action, and cooperates fully with GNR in such settlement or defense.  GNR may, in its sole discretion and its own expense, elect to procure for Distributor the right to continue using the allegedly infringing Products, or replace them with non-infringing Products, or modify them so that they become non-infringing Products, or remove them and repay the purchase price applicable thereto, as well as transportation costs. This clause 6.11 shall not apply to any alleged infringement arising out of any feature incorporated in the Products at the request of Distributor or from the use of the Product for purposes other than as advertised, sold or intended by GNR.

7 GNR’S UNDERTAKINGS

7.1 GNR shall supply Distributor with promotional and support materials in the English language in electronic, film, or printed medium, including advertisements, direct response mailers and brochures and collateral materials. Terms of delivery and associated costs to Distributor will be provided in advance by GNR, based solely upon its pricing policies hereof. Title to such promotional and support materials shall remain with GNR, and Distributor agrees to return all undistributed materials upon the termination or expiration of this Agreement.

7.2 GNR shall assist in training of Distributor’s personnel upon terms to be agreed upon by the Parties. 
8 DISTRIBUTOR’S UNDERTAKINGS

8.1 Distributor will be solely responsible for the resale of the Products and any additional services offered by the Distributor towards third parties in connection with the resale of the Products in the Territory.

8.2 Distributor undertakes and agrees at all times during the Term:

8.2.1 to use its best endeavours to promote the distribution and sale of the Products in the Territory;

8.2.2 to employ a sufficient number of suitably qualified personnel to ensure the proper fulfilment of the Distributor’s obligations under this Agreement;

8.2.3 to maintain on its own account an inventory of the Products at levels which are appropriate and adequate for the Distributor to meet all customer delivery requirements for the Products throughout the Territory, including but not limited to, demonstration stock, spare parts and consumables;

8.2.4 to keep full and proper books of account and records showing clearly all enquiries, quotations, transactions and proceedings relating to the Products;

8.2.5 to insure at its own cost with a reputable insurance company all stocks of the Products as are held by it against all risks which would normally be insured against by a prudent businessman to at least their full replacement value, and to produce to GNR on demand full particulars of that insurance and the receipt for the then current premium;

8.2.6 to provide to customers an adequate product support and after sales service during the Term of this Agreement including, at its own cost, having relevant employees attend relevant training sessions at GNR's premises or as indicated by GNR;

8.2.7 to ensure that it has the necessary local facilities to provide standard and basic warranty repairs subject to GNR reimbursing the costs of duly proven used spare parts;

8.2.8 to grant a warranty on all Products with a duration of at least twelve (18) months; 

8.2.9 to inform GNR immediately of any changes in ownership or control of the Distributor and of any change in its organisation or method of doing business which might affect the performance of the Distributor’s duties in this Agreement.

8.3 It is the responsibility and obligation of the Distributor to ensure that the Products comply with all regulations or other requirements regulating the sale and use of such Products within the Territory. The Distributor must immediately inform GNR if it becomes aware of any lack of compliance with regulations and requirements within the Territory.

8.4 Distributor warrants that Distributor’s market share on its purchasing market is below thirty percent (30%). If Distributor’s market share increases beyond thirty percent (30%), Distributor shall immediately inform GNR hereof.
8.5 Distributor warrants that distributor will not directly or indirectly take any action to improperly influence public officials, business partners or other Persons by offering bribes or kickbacks. If Distributor becomes aware of a situation where bribery and/or kickbacks have been offered, Distributor shall report this immediately to GN ReSound’s legal department. Anonymous reports can be done by making use of GN Store Nord A/S’s Whistleblower Procedure which is available on www.gn.com. Failure to act in accordance with this obligation will result in civil prosecution and immediate termination of this Agreement. 
9 CONFIDENTIAL INFORMATION

9.1 Distributor shall keep in the strictest secrecy and confidence all Confidential Information which it shall receive under this Agreement, shall not disclose such Confidential Information to any third party without GNR’s prior written approval except as required by law and shall be responsible for enforcing the secrecy of the Confidential Information received under this Agreement against all of its agents, employees, and former agents and employees by all appropriate legal measures.

9.2 Distributor agrees that a violation by it of any of the respective covenants and undertakings contained in this clause 9 will cause irreparable injury to GNR, and GNR  shall be entitled, in addition to any other rights and remedies it may have hereunder or according to law or in equity, to specific performance by the Distributor of its obligations under such clause and to an injunction enjoining and restraining the Distributor from doing or continuing to do any such act and any other violation or threatened violation thereof.
10 PRODUCT RECALL

10.1
In the event that any Product is found by GNR, Distributor, or any governmental agency or court having jurisdiction over such Product to contain a safety hazard or other defect or condition that requires or would make advisable a rework or recall of such Product, such Party shall promptly communicate all relevant facts to the other Party. GNR shall promptly undertake all corrective actions, including those required to meet all obligations imposed by laws, regulations, or orders, and shall file all necessary papers, corrective action programs, and other related documents required under applicable law or regulation; provided that Distributor shall reasonably cooperate with and assist GNR in any such filing and correction action at GNR’s expense; and, provided further, that nothing in this clause shall preclude Distributor from taking such action as may be required of it under any applicable law or regulation. GNR shall perform all necessary repairs or modifications of the Product at its sole expense.
10.2
The Parties recognize that it is possible that other GNR manufactured products might contain the same safety hazard, defect, or other condition described in the preceding provision. Distributor and GNR agree that any recall involving any Product purchased by Distributor shall be treated separately and distinctly from similar results of GNR’s brand products, provided that such separate and distinct treatment is lawful and that GNR shall in no event fail to provide at least the same protection to Distributor with regard to such Product, as GNR provides to its other customers in connection with a recall of such Product or other GNR products. Each Party shall consult the other prior to making any statements to the public or a governmental agency concerning issues relating to any product recall of a Product, except where such consultation would prevent timely notification required to be given under any such law or regulation.
11 TERM

11.3 This Agreement shall take effect as of the Effective Date, and, unless sooner terminated as expressly provided herein, shall continue in effect for the Term.

12 TERMINATION

12.4 If Distributor has not placed any purchase orders with GNR and commenced the sale of the Products in the Territory within sixty (60) days after the Effective Date hereof, then GNR shall have the right to terminate this Agreement immediately by written notice to Distributor.

12.5 If Distributor fails to make any payment required to be made by it hereunder or under any other agreement entered into between a company in the Great Nordic Group and the Distributor, GNR may, in addition to any other remedies available to 
it hereunder or according to law, give five (5) days written notice of termination. If such payment default is not cured within such five (5) days, this Agreement shall automatically terminate upon the expiration of such five (5) day period.

12.6 If the Distributor does not fulfil its Minimum Purchase Requirements (if any), GNR shall have the right to terminate this Agreement immediately by written notice to Distributor. In its absolute discretion, GNR may in such circumstances choose to invoke clause 12.4 below instead.

12.7 In the event of any material default by either Party in the performance of any of the terms and conditions of this Agreement not specifically provided for in clause 12.1, 12.2 or 12.3, the other Party may terminate this Agreement on thirty (30) days advance written notice; provided, however, that (i) if during such thirty (30) day period the Party against whom the default is claimed cures such default; (ii) if such breach cannot be cured within such thirty (30) day period, such Party takes reasonable steps to commence and proceed diligently thereafter to cure such default; or (iii) if such default is cured in any other manner satisfactory to the other Party as a substitute for full performance, then this Agreement will continue in full force and effect.
12.8 If either Party is adjudged bankrupt or insolvent, makes an assignment for the benefit of creditors or seeks or has filed a petition seeking reorganization or liquidation under the bankruptcy or similar laws or a receiver or trustee or assignee in bankruptcy or insolvency is appointed, whether such events are voluntary or involuntary, the other Party may terminate this Agreement immediately by written notice to the other Party.

12.9 If a third party gains a direct or indirect controlling interest in the Distributor, GNR is entitled to terminate this Agreement with immediate effect by written notice to the Distributor.

12.10 Either Party may terminate this Agreement without cause by giving ninety (90) days prior written notice of termination to the other Party without incurring liability towards the other Party for doing so.

11.8
This Agreement shall automatically terminate upon the expiration of the Term but can be re-negotiated.

13 UPON TERMINATION

13.11 If this Agreement is terminated in full for any reason, immediately upon such termination:

13.11.1 Distributor shall at its own costs and expense promptly deliver to GNR all Confidential Information and all data and materials relating thereto then or which shall thereafter come into its possession or control, and Distributor shall not retain, nor permit any other Person over whom it has control to retain, any copies thereof or any parts thereof or any data or information underlying any such materials, and Distributor shall at its own cost and expense deliver to GNR such information as will be reasonably necessary or useful for GNR to enable GNR to continue to market the Products in the Territory on its own or through another distributor or similar business relationship; and

13.11.2 All rights of Distributor to use the Trademarks shall automatically cease without further notice and all rights in such Trademarks shall thereupon free of costs revert to or, if applicable, be transferred to GNR or be transferred to any third party appointed for that specific purpose by GNR; and
13.11.3 GNR, in its sole discretion, may cancel any or all pending orders for the Products; and

13.11.4 Distributor shall have the right to fulfil open orders, and shall return its existing inventory of Products to GNR, who shall partially repay the price originally paid for Products as follows: 

-Delivery Date 0-1 years prior to termination: 80%

-Delivery Date 1-3 years prior to termination: 50%

-Delivery Date 3+ years prior to termination: 25%   

13.12 Termination of this Agreement for any reason shall not relieve either Party of any obligations accrued prior to such termination, including but not limited to the confidentiality undertaking in clause 9.

14 FORCE MAJEURE

14.13 Neither GNR nor Distributor shall be held liable or in default for failure of performance for any cause beyond their reasonable control such as, for example, acts of God, declared or undeclared war, fire, flood, interruption of transportation, embargo, insurrections, accident, explosion, governmental orders, regulations, restrictions, priorities or rationing, any strike, lockout or other labor troubles interfering with the production or transportation of the Products or interference with the supply of raw materials for production of the Products.

14.14 If the force majeure in question prevails for a continuous period in excess of three (3) months, either Party shall be entitled to give notice in writing to the other Party to terminate this Agreement, specifying the termination date, which must not be less than fifteen (15) days after the date on which the notice to terminate is given.  Once a notice to terminate has been validly given, this Agreement shall terminate on the termination date set out in such notice.

15 GENERAL PROVISIONS

15.15 This Agreement constitutes the entire agreement between the Parties and supersedes all prior written or oral agreements or understandings concerning the subject matter of this Agreement or in conflict with its terms. For the sake of clarity, this Agreement replaces in all respects the Old Distribution Agreement, if any, which shall hereby be considered null and void.  

15.16 No modification or waiver of any of the terms of this Agreement shall be deemed valid unless it is in writing and signed by the Party against whom such modification is sought to be enforced. The failure of either Party to insist upon the strict performance of any term of this Agreement or the waiver by either Party of any breach under this Agreement shall not prevent the subsequent strict enforcement of such term nor be deemed a waiver of any subsequent breach.

15.17 In the event any court declares illegal or unenforceable, as written or applied, any provision of this Agreement, the balance of such provision and this Agreement shall continue in full force and effect as if such provision had been deleted or  inapplicable to the situations to which such provision cannot be legally applied.

15.18 The headings for the clauses of this Agreement are for convenience only and shall not be used in any manner to vary the meaning of the text of this Agreement.

15.19 The Addenda to this Agreement shall form part of this Agreement as if set out here. In case of any inconsistency between any parts of this Agreement and the Cover Sheet, the Cover Sheet shall prevail. In case of any inconsistency between any parts of this Agreement (other than the Cover Sheet), this Addendum 3 (Terms & Conditions) shall prevail.

15.20 This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective assigns and successors in interest; provided, however, that the Distributor shall not be entitled to assign or otherwise transfer its interests or any part thereof under this Agreement to any other person, firm or corporation without the prior written consent of GNR.

15.21 Any notice, request or other communication required or permitted by this Agreement to be given by either Party to the other shall be in writing and either be mailed by registered or certified mail or return receipt requested, addressed to such Party at its address indicated above or to such other address as such Party may previously have designated. Notice shall be deemed to have been given at the earlier of five (5) days after mailing or actual receipt.

15.22 No Party shall make any announcement concerning this Agreement except as required by law or any regulatory body, or with the prior written approval from the other Party, such approval not to be unreasonably withheld. 

15.23 This Agreement will be governed by the Laws of Denmark without reference to its choice of laws rules.  Each Party hereby irrevocably consents to the exclusive jurisdiction of and venue in the courts of Denmark with respect to any claim, action or proceeding arising out of or in connection with this Agreement or the transactions contemplated hereby.

Addendum # 4 (Definitions)

DISTRIBUTION AGREEMENT

Whenever used in this Agreement with initial letters capitalized, the following terms will have the following specified meanings:

 “Business Day” means a day other than Saturday or Sunday or a bank holiday or public holiday within the Territory.

“Confidential Information” means information, data and materials, technical information, formulations, processing and control information, technical reports, plans, specifications, designs, blueprints, drawings and notes relating thereto, business information including pricing, terms and any customer information, trade secrets, reports and all other written or documentary material relating to the Products or the use thereof and any and all other information relating to the Products or the use thereof. Confidential Information shall include all media which contain the information described above, including without limitation, written or printed documents and electronic media, but shall not include (i) information which is or becomes generally known or available through no act or failure to act by the receiving Party; (ii) is already known by the receiving Party as evidenced by its written records, (iii) is rightfully furnished to the receiving party by a third party without restriction or disclosure; or (iv) is independently developed by the receiving Party without reference to Confidential Information.

“Contract Year” means the twelve (12) month period beginning on the Effective Date of this Agreement and each subsequent twelve (12) month period.

“Delivery Place” means the address set forth in the Cover Sheet, as amended from time to time at GNR’s sole discretion.

“Delivery Term” means such term as specified in the Cover Sheet and interpreted in accordance with the latest version of official Incoterms. 

“Distributor” means the Person specified in the Cover Sheet.

“Effective Date” means the date specified in the Cover Sheet.

“Exclusive Products” means the products of the type and specification manufactured and packed under the respective trade names listed in Addendum 2 (i.e. for the avoidance of doubt the definition does not include any other products sold by GNR but under a different trade name) together with any other products developed by GNR and which GNR may permit the Distributor by express notice in writing to distribute exclusively in the Territory on a case-by-case basis. 

"Excluded Territories" means the territories other than the Territory and which have either been allocated exclusively to another distributor or reserved to GNR itself. GNR will keep a list of Excluded Territories. The list will be provided to the Distributor upon request.

“Hearing Aid Products” means instruments developed to make up for individual hearing loss and/or similar hearing condition, excluding repeat or one-off orders of disposable hearing aids or demonstration starter packs of disposable hearing aids.

“Minimum Purchase Requirement” means the number of Products and/or amount specified in the Cover Sheet and/or in Addendum 6, as mutually amended from time to time. 

“Non-Exclusive Products” means the products of the type and specification manufactured and packed under the respective trade names listed in Addendum 1 (i.e. for the avoidance of doubt the definition does not include any other products sold by GNR but under a different trade name) together with any other products developed by GNR and which GNR may permit the Distributor by express notice in writing to distribute non-exclusively in the Territory on a case-by-case basis.

“Old Distribution Agreement” means such agreement as defined by execution date in the Cover Sheet. 

“Person” means any individual, corporation, partnership, limited liability company, governmental authority, association, joint venture, division or other cognizable entity, whether or not having distinct legal existence.

“Price” means the price for the respective Products as listed in Addendum 1 and Addendum 2.
"Products" means the Non-Exclusive Products and the Exclusive Products together.

“Remake” means shell work or standard configuration changes such as venting, add switch, add telecoil, etc. and “Remade” shall have the corresponding meaning.

“Specification” means the manufacturer's specification applied to each Hearing Aid Product, unless otherwise agreed between the Parties.

“Term” means the number of months specified in the Cover Sheet.

“Territory” means the territory or territories specified in the Cover Sheet.

 “Trademarks” means the registered trademarks owned or licensed by GNR within the Territory and listed in Addendum 5 as amended from time to time in the sole discretion of GNR as well as the names listed for the respective Products in Addendum 1 and 2.
Addendum # 5 (Trademarks)

DISTRIBUTION AGREEMENT

All names, websites, prints, registrations or similar kind of documents etc., company names and other kind of official registration etc. that include all or part of  “Beltone,” or materially the same name spelled or logo’ed differently but still confusing similar, i.e. risk of being consider being the same.
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